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UNITED STATES COUR. OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF 
Plaintiff-Appellee, 
-against- 
Docket No. 76-1011 
JOHN GWYNN, 


"efendant-Appellant. 


BRIEF FOR DEFENDANT--APPELLANT 


STATEMENT 


This is an appeal by the defendant, JOHN GWYNN, 
conviction after trial before the Honofable Irving Be 
a jury in the Southern District of New York on narcotics charges. 
He was found guilty on three e Í .9 counts which had been 
levelied against him in the indictment, to wit charge of con- 
spiracy to violate 21 U.S.C. sections ) (1) and @41 (b) 
(1) (A) (court 1) and two substantive first substin- 


tive count (count 10) charged him with possessing with intent to 


distribute approximately a quarter of a kilogram of heroin in or 


about March, 1973, in violation of 21 U.S.C. sections 812, 841 (a) 


(1) and 841 (b) (1) (A). second substantive count (count 16) 


disagreed a: | count which charged GWYNN with 


possessing with itent to stribute 159.5 grams of 


October 3C 173 and as t count 15, which charged 


violations ivolvin ] ams of cocaine on De- 


be followed 


presently 


endant-appellant 


QUESTIONS PRESENTE 


l. As a matter of law, did the Government fail to 
establish prima facie that the defendant JYNN was a member of 


the conspiracy charged in the first col 


es Was the breach of sequester by a juror on three 
(3) separate occasions and the potential for prejudice caused 
thereby, during the conduct of defendant's criminal trial, with 


the knowledge of the Court officer in charge, as a matter of law 


violative of defendant's right to an inpartial jury? 


EM Was the break in the defendant's summation to the 
jury caused by the trial court's iterruption and adjournment of 
the trial, so unduly prejudicial the defendant's 


of his defense as to violate his cth Amendment 


Hee i overnment fail 


forth in Brady v. Maryland, to provide the defendant GWYNN wi 


dence and potential witnesses possesse or known to the prosecu- 


tion as being material to the establisnmen the defendant's inno- 


STATEMENT OF FACTS 


The defendant John Gwynn was indicted on July 10, 1975, by a 
Federal Grand Jury convened in the Southern District of New york, 
charging him and nineteen (19) othe? defendants with having unlawfully, 


willfully and knowingly combined, conspired, confederated and agreed 


together with each other to violate Sections 812, 841(a)(1) and 841(b) 


(1)(A) of Title 21, United States Code, from on or about the lst day 
of January 1973 and continuously thereafter, up to and including the 
date of the filing of the indictment. 

The indictment charges that it was part of the conspiracy 
charged that the alleged conspirators unlawfully, willfully and knowingly 
would distribute and possess with intent tc distribute Schedule I and 
1I Narcotic Drug Control Substances in violation of Section 812 
841(a)(1) p 'l1(b)(1)(A) of Title 21 of the United States Code. 

Count I of said i ictme: t fortn 21 alleged "overt 
acts" allegedly comitted in furtherance of the foredescribeu con- 
spiracy. Paragraph number 5, under the heading of "OVERT ACTS", recites: 

5. In or about March, 1973 defendant 
Ernest Malizia and co-conspirator, 
Mario Perna delivered a package con- 
taining approximately one-quarter kilo- 
gram of heroin to defendant John Gwynn. 
Paragraph 22, set forth under that same heading of "OVERT ACTS", recites: 
22. On or about January 15, 1974, 


defendant John Gwynn distributed 
approximately 148.5 grams of heroin 


in or near apartment 5C, 1065 Jerome 
Avenue, Bronx, New York. 


SUBSTANTIVE COUNTS IN THE INDICTMENT 
AGAINST DEFENDANT GWYNN: 


Besides the count of conspiracy, the indictment against the 


defendant Gwynn sets forth four (4) additional substantive counts. 


Count "TENTH" sets forth: 


The Grand Jury further charges: 

In or about March, 1973 in the Southern 

District of New York, Jonney Gwynn the defendant, 
unlawfully, willfully and knowingly did possess 
with intent to distribute as Schedule I Narcotic 
Drug Controlled Substance, to wit, approximately 
one-quarter kilogram of heroin. 

(Title 21, United States Code, § 812, 841(a)(1) 
and 841(b)(1)(A). 


Count "FOURTEENTH" of the indictment 


The Grand Jury further charges 
n , 


On or about October 30, 1973, in the Southern 
District of New York, the. defendant John Gwynn, 
unlawfully, willing and knowingly did distribute 
and possess with intent to distribute a Schedule 
II Narcotic Drug Controlled Substance, to wit, 159.5 
grams of cocaine. 

(Title 21, United States Code, Sections 812, 841(a) 
(1) and 8!1(b)(a)(A); Title 18, United States Code, 
Section 2) 


Count "FIFTEENTH" recites: 


The Grand Jury further charges: 

On or about the 20th day of December, 1973 
in the Southern District of New York, John Gwynn, 
the defendant, unlawfully, willfully and knowingly 
did distribute and possess with intent to distribute 
a Schedule II Narcotic Controlled Substance, to wit, 
151.5 grams of cocaine. 
(Title 21, United States Code, Sections 812, 841(a) 
(1) and 841(b)(1)(A); Title 18, United States Code, 
Section 2.) 


Count "SIXTEENTH" of the indictment recites: 


The Grand Jury further charges: 

On or about the 15th day of January, 1974 
in the Southern District of New York, John Gwynn 
the defendant, unlawfully, willfully did distribute 
and possess with intent to distribute a Schedule I 
Narcotic Drug Controlled Substance, to wit, 158.5 
grams of heroin. 
(Title 21, United States Code, Section 812, 841(a) 
(1) and 851(b)(1)(A); Titie 18, United States Code 
Section II) 


> 


After a trial lasting five (5) weeks and after hearing over 
4,000 pages of transcribed testimony the defendant Gwynn was found 
guilty on three of the five counts which had been levied against him 
in the indictment, to : the charge of conspiracy to violate 21 U.S8.C. 
Sections 812, 841(a)(1) and 841(b)(1)(A) [Count One] and two substantive 
counts. The first substantive count Yount Tenth] was the one charging 
him with possession of intent to distrib: tse approximately a quarter of 
a kilogram of heroin on or about March, 1975. The second substantive 
count [Count Sixteenth] was the one charging him with distributing and 
possessing with intent to distribute 148.5 grams of heroin. 

The jury disagreed as to Counts Fourteenth and Fifteenth which 
alleged distribution and possession with intent to distribute 159.5 


grams of cocaine on or about October 30, 1973 and the same violations 


involving 151.5 grams of cocaine on December 30, 1973, respectively; 
> p y» 


On December 3, 1975 the Honorable Irving Ben Cooper, District 
Judge sentenced the defendant Gwynn to eight (8) years on each count to 


be followed by three years special probation, to run concurrently. 


di 


TESTIMONY AFFEC. NG DEFENDANT GWYNN: 
Mario Perna was the first witness called on behalf of the 
government and testified that he (Perna) in late February, 1973 was 


contacted by a man named Ernest Malizia, and another, for the purpose 


of getting "back into the narcotic business and make some money." (Tr. 


453-454). Thereafter, the following testimony of Perna constructed 
a complex web of procurement and distribution of narcotics an a wide 
scale. 

Perna testified tbat he and Malizia visited the defendant 
Gwynn, aliegedly seeking to sell narcotics to 503-504). 
Perna then testified that he allegedly made a sale "half kilo" to 
Gwynn. (Tr. 506-507). 

hat he and Malizia sold narcotics to 

Gwynn on a regular basis. 

he testimony of Perna given over the next several days, 
unravelled an organization which the United States Attorney in his 
opening statement called "the root of the heroin trade" (Tr. 381). 
Despite the international s of i n Perna described, 
it is emphasised that, as y recognized in his 
opening statement, defendant Gwynn was only vedly a "customer" 
and not a co-conspirator. (Tr. 394) 

Perna testified regarding certain records presented as 


government exhibits, which contained defendant Gywnn's telephone 


number (Tr. 864), as well as & purported statement of account (Tr. 
853). 

The next time the defendant's name appeared in testimony was 
on October 2, 1975,during the cross examination of Perna by Mr. Lang, 
Gwynn's attorney (Tr. 1333-1348). 


In the course of cross examination, Perna testified: 


Q. You went to h's (Gwynn's) apartment with 
Malizia in 1973, right? 


A. Yes, sir. 


Q. And it was then t t you asked John Gwynn to 
participate in your bu iess, is that right? 


A. Yes, sir. 

Q. And, Mr. Perna, is it a fact that at that 
time at that meeting in nis apartment John Gwynn 
refused to participate in your business? 

A. No, sif. 


‘A 


Q. Isn't is a fact, Mr. Perna, that you saw 

John Gwynn on occasions after that meeting in 

his apartment and again asked John Gwynn to 

participate in your business? 

A. No, sir. He was a customer-- 

(Tr. 13382, lines 11-24) 

It was not until the afternoon of October 6, 1975, and after 

the testimony of several government witness had been received, that 


testimony regarding the defendant Gwynn was elicited. DEA undercover 


agent Salvemini, testified that in the early part of January of 1973 a 


government informant named Fragliosi met casually with defendant 
Gwynn. Therearcer, agent Salvemini testified that he was introduced 
to defendant Gwynn by informant Fraglicsi. 

Thereafter, agent Salvemini testified that he allegedly 
spoke to defendant Gwynn about purchasing one kilogram of heroin for forty 
thousand dollars (Tr. 1629). However, there was no testimony as to 
any &ctual sale, and agent Salvemini testified that he did not see 
defendant Gwynn after the aforedescribed meeting (Tr. 1630). 

The next government witness, one John Vasquez, testified 
that in July of 1973, he, Va z, met with defendant Gwynn (Tr. 1633- 
1634) and that he observed an individual named Farrell transfer to 
defendant Gwynn, some money (Tr. 037). There was no testimony as to 

e 
the transfer of sale of drugs; however, the testimony of 
indicate that both he and Gwynn indulged in inhaling cocaine shortly 


thereafter. (Tr. 1637-1638). 


At that point defendant Gwynn's trial attorney moved to 


strike Vasquez's testimony as having nothing to do with the indictment. 
This motion was denied by the Court (Tr. 1639). 

Thereafter, Vasquez testified that he received two (2) 
ounces of cocaine from defendant Gwynn. (Tr. 1642-1644). 

Thereafter, Vasquez testified that he contacted the defendant 
Gwynn seeking to arrange a sale of one-eighth kilogram of cocaine to a 
third person named Finn. (Tr. 1646-1647) However, Vasquez concedes 


that defendant Gwynn did not appear at the designated meeting place 


(Tr. 1651) and that Vasquez brought Finn to Gwynn's apartment and the 
sale was transacted. (Tr. 165h-16* 

Thereafter Vasquez testified as to a second sale of four (4) 
ounces of cocaine to him by defendant Gwynn in defendant Gwynn's 
apartment (Tr. 1670). Vasquez also testified that around the middle 
of January, 1974 Vasquez again met Finn who introduced an undercover 


agent by the name of William Simpson to Vasquez as "Bill" (Tr. 166t- 


1667). Agent Simpson attempted to purchase an eighth kilogram from 


1 


Vasquez (T.R. 1678), and Vasqu thereupon allegedly sought to procure 


- 


A 


from the defendant G» 
purchased an eighth kilogram in from Gwynn and turned 
to Finn, who then 
purchased 
Gwynn 


contract ; ids was paren 
dismissed Counts "Fo 
cocaine against def 

In the course of the trial, the government presented as its 
witness William Simpson, a drug enforcement administration agent. 

at he purchased a one-eighth kilogram of 

heroin from Vasquez ' of defendant Gwynn's apartment 
(Tr. 1763-1768). Again, there is no testimony that there was any 
direct contact between defendant Gwynn and agent Simpson. 

The next government witness testifying against defendant 


AT 


Gwynn, was Kieran Kobell, special agent with the Department of Justice. 


iCe 


Mr. Kobell testified that while he.was in ing surveillence of 


Gwynn's apartment. house, he observed Vasquez enter the defendant Gwynn's 


apartment on the evening of January 
approximately fifteen minutes. (Tr. 1 
The next government witness called was Anthony Verzino, who 
by his own testimony admittedly became a partner of Perna and Malizia 
in ,0 August or September of 
testified (Tr. 1887-1890) t it Gwynn discussed purchasi 
cocaine from Malizia and gave fifteen thousand »,000.00) dollars 
Malizia. However, there was no testimony 1 Gwynn received narcoti 
exchange. The government, however, introduced 
books and 
John Gwynn 
2061). 
Defendant Gwynn's 
until several days later, a then only 
that he had no cross examination for Verzino. hereafter, a huge void 
in the testimony exists with respect to any reference to Gwynn, until 
)ctober 15, 1975 when a stipulation was entered into 
government,and Mr. Gwynn's trial lawyer that defendant Gywnn during 
1973 and 1974 was residing at 1065 Jerome Avenue, apartment 5-C, 


Bronx, New York (Tr. 2894, 2898). 


DISMISSAL OF A JUROR 
THE JURY ROOM: 


About four o'clock 1 the afternoon of October 


Judge Cooper was notified by 


defendants, that one of the ju s hac ee en in the public hallway 
speaking to a government agent. (I 937 ge Cooper investigated 
and the record reflects the following: 


THE COURT: It is 
About a half hour ago, 
the robing room takin 
that you had the resolve M Hoffman came 
in and said, in essence, tl is client and 
another defendant reporte im that 
one of the jurors in the telephone booth 
on this floor seen 
he was addressed by 
What was said, who 
known, but the char 


e 


spoke to one of the 


special agents 

look at the exhibits helt 

exhibits, and while they are doing that the 
defendants who brought up he charge can look 
them all sr and decice which ie j is claimed 


one 


They left me t 7 bout the completion 
of that particular enterp! 2 I then called 
in the Clerk of this Pz , and I said to ain, 

trouble with 


he, in essence, "except one. 
young man...(Tr. 2937). 


Thereafter the Judge caused the follow 
testimony to be placed upon the record rega 
ing the incident: 


THE COURT: 1111 tell Mr. Bowen toc 


MR. CHANCE: i0ticed when we left here 
four defendants w > rushing in the door se 
the juror is talking to the agent. 


THE COURT: 
ten or 
effect, 
trouble, 


was your answer 


THE CLERK: ld you there was 
on the jury, d him about 


ne 
through the hal when the attorneys 
rs 


there and and I told 
would p him off the jury if he would keer 


COURT: 


CLERK: 
stayed out. 


times did you tell him 


that same person? 


THE CLERK: 
whole trial. 


THE COURT: So it's been day-after-day you 
had that problem with that same person, is 
what you mean? 


THE CLERK: Yes. 
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ing 
rd- 


ome in. 


three or 


ying 


to 


COURT: 


ssion off the 
2942-29437) 

[ The Court then questioned the 'uror involved 
to determine if the violation of sequester was 
true] 


THE COURT: It has come to our attention, sir 
that despite the warning to you by the Clerk of 


g 

this Court, you continue to use the telephone, the 
public telephone on this floor, and stay 

out of the juryroom for substantial per- 

Óiods of time in the course of this trial. 

Is that so? 


MR. WULKAN: Ye 


THE COURT: On how many occasions did Mr. 

Bowen, the Clerk, tell you to go stay in 

the juryroom and not be out in the hall? 

How many times did he say that to you? 
WULKAN: Three times. 


THE COURT: t! separate days? 


MR. WULKAN: I don't remember. 
(Tr. 2944-2946) 


As a result of this violation the juror was dismissed from 


the panel and the trial continued. 
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the defense would go forwa ions as 


the governmen all the testimony 


witnesses 
of October 


concerning defendant efore 


testimony was 


v 


Vasquez where he 


manslaught 


"Ernie" asked him he want Gwynn 


stating "I have dy, that I was happy, 


wife were very and my kids were getting 


now and that that I was 


officers 


have no problems as concerned" (Tr 


in late 1973 


Gwynn thereafter further 


early 1974 he was again approached with a simi proposition by Perna 


never me 


he, Gwynn, 


the governm 


defendant 
summation 


summation, 


ion until the 


attorney, 


THE COURT: Mr. Lange, it is a little unfair to 

you but I want to ask you to stop now and we will 

continue tommorrow morning. You will get your 

full chance to finish whatever it is you want to 

say. 

(Tr. 389?) 
This interruption of the defense summation completely deflated any 
momentum or rapport which defense counsel ray have attained in his 
summation to the jury. As may be seen in the record of the following 
morning, defense counsel's continued summation did not even achieve 
a fraction of the crescendo created the prior evening up to the point 
where he was interrupted by the Court. 

CHARGES OF THE COURT: 

After the various summations, Judge Cooper commenced a 


lengthy charge to the jury, which as far as defendant Gwynn is concerned 


was substantially frec n judicial error. 


After a verdict of guilty was returned against the defendant 


Gwynn on Counts One, Ten and Sixteen, the defendant appeared before 


the Honorable Irving Ben Cooper on February 2, 1976 for sentencing. 


At that time, defendant Gwynn stated for the record: 


I do want to say, though, your Honor, 
that there was an agent over here by the 
name of Mr. Salamini who claims that he 
negotiated with me a kilo of heroin. That 
testimony is false, your Honor. I was 
introduced to Mr. Salamini, I understand by 
an informant according to the record, and 
that this informant after finding out that 
he could not get anything on me, he must have 
related Mr. Salamini thet information, and 


Mie 


when he was told to lie I imagine that the 
informant must have been eliminated, because 
he didn't appear in this court and that was 
valid testimony that should have been here 
and it was evidence that should have been 
here. 


It would exonerate me from that particular-- 
from this varticular case, your Honor. 


There was ancther that took the stand 
who said he had left the D! and had moved to 
Mississippi, if you recal your Honor. He had 
a beautiful accent from Mississippi, and he 
works in a trucking firm or something like 


o 
e 


that, or construction firm now. This gentleman 
also said that he wired up another informant 
and that he was around me with Mr. Vasquez, 

you know and what happened to this informant 
your Honor? 


This informant also was eliminated, and 
he me from this case by 
whatever wire he got to him, whevever he picked 
upon on the wiring emphasis supplied). 


(Sentencing 


Accordingly, it is contended the government witheld certain Brady 


material which was prejudicial t t onse of the defend-nt Gwynn. 


POINT I 


AS A MATTER OF LAW, THE GOVERNMENT 
FAILED TO ESTABLISH THAT THE DEFENDANT 
GWYNN WAS A MEMEBER OF THE CONSPIRACY 
CHARGED IN THE FIRST COUNT OF THE 
INDICTMENT AND THEREFORE THE CONVICTION 
AGAINST THE DEFENDANT ON THAT COUNT 
SHOULD BE DISMÍSSED. 


The essence of the crime of conspiracy as contained in 18 
U.S.C.A. $371 is an agreement between two (2) or more persons to 
commit an offense against the United States supplemented with an overt 


action by one or more of the conspirators to effectuate the agreement. 


See Braverman v. United States, 317 U.S. H9 (1942); United States v. 


Falcone, 311 U.S. 205 (1940). It is also well settled that "traditionally 
the law has considered conspiracy and the completed substantive offense 
to be separate crimes" Iannelli v. United States, 420 U.S. 770, TTT 
(1975). In accordance therewith, courts have held that mere knowledge, 
approval or acquiescence in the object of the conspiracy, without an 
agreement to cooperate in achieving such object and purpose, does not 
make one a party to a conspiracy as a co-conspirator. See, e.g., Jones 
v. United States, 365 F.2d 87 (10th Cir. 1966). 

At bar, appellant was convicted of conspiring to violate 
certain sections of Title 21 of the Unites States Code, namely § 812, 
841(a)(1) and 841(b)(1)(A). However, the evidence adduced at trial 
failed to establish that the appellant was a member of the conspiracy 
charged in the first count of the indictment. 

While the evidence sought to demonstrate that appellant 
unlawfully possessed certain narcotics, arguendo, the mere fact that 
he purchased such narcotics from members of the conspiracy was in- 
sufficient to establish participation in the conspiracy charged. 


Guilt may not be inferred from mere association. 


-19- 


Mere knowledge, approval or acquiescence in the object or 
purpose of a conspiracy does not make one a conspirator United States 


v. Edwards, 488 F.2d 1154, 1158 (5th Cir. 1974) citing United States 


v. Thomas, 468 F.2d 422, 425 (10th Cir. 1972); Causey v. United 


States, 352 F.2d 203, 207 (5th Cir. 1965). 

At bar, the record indicates at best that, appellant was 
merely a independent distributor of narcotics, and was not directly 
involved in the conspiracy charged in the first count of the indictment. 
The evidence presented at trial against appellant was directed at 
establishing illegal possession c^ narcotic drugs. There is no 
evidence in the record what so ever to establish that the appellant 
participated in or conspired to create a chain of distribution. The 
commission of a crime in and of itself is insufficient to sustain a 
conviction for conspiracy. 

In United States v. Koch, 113 F.2d 982 (2nd Cir. 1940), 
Koch was convicted in the lower court on an indictment charging him 
with conspiracy to violate certain provisions of the statutes relating 
to nareotic drugs. The only evidence which connected the appellant 
with the conspiracy was that approximately two (2) months after the 
drugs were illegally imported into the United States he contacted one 
of the conspirators and agreed to purchase some. The Second Circuit, 
in reversing the conviction on the conspiracy, held: 

The purchase of the cocaine ... was not 

enough to prove a conspiracy in which ... the 
appellant participated. They had no agreement 
to advance any joint interest. The appellant 
bought at a stated price and was under no 
obligation ... except to pay... that price. 
The purchase alone was insufficient to prove 


the appellant a conspirator.... 


113 F.2d at 983. 


The Koch rationale was reiterated in United States v. 
Quintana, 508 F.2d 867 (Tth Cir. 1975), wherein the Seventh Circuit 
held that "the single act of ... possession of heroin is insufficient 
evidence on which to base a conviction.for conspiracy to import and 
distribute that drug." 508 F.2d at 881. 

At bar, appellant finds himself in the same posture as 
Koch, namely, an independent purchaser of narcotics having no connection 
with the conspiracy. No evidence was ever presented at trial which 
proved that appellant was nothing more than a mere "customer" of the 
conspirators and recipient of their contraband. This the United States 
Attorney himself conceded in his opening statement. (Tr. 39!). 

A conviction on the substantive counts of the indictment 
does not automatically establish that this was an overt act in 
furtherance of a conspiracy. As was stated in United States v. Boyer, 
84 F.Supp. 905, 907 (E.D. Pa. 1949): 

Just because [the defendant] may be found 

guilty of a substantive offense, it does not 

follow that a jury is justified in finding him 

guilty of a conspiracy to commit it. (Citations 

omitted.) 
The Boyer case holds that although th^ United States nay prosecute a 
subsequent confederate who enters a conspiracy already in the process 
of execution, in order for such prosecution to be Successful the 
prosecution must establish that the new confederate was a knowing 
participant in the overall plan. Mere knowledge that one is violating 
the law is in and of itself insufficient to prove participation in the 


conspiracy or even knowledge of its existence. If the law were otherwise 


every person who committed a crime in tandem would also be prima facie 


guilty of a conspiracy. 


At bar, it was never demonstrated that Gwynn ever possessed 


the requisite knowledge as to the conspiracy charged much less acquiescence 


or willingness to participate in that conspiracy. The prosecution 
failed, as a matter of law, to establish more than evidence of individual 
sales to Gwynn. Conspicuously lacking is the link which much necessarily 
connect Gwynn to the other defendants in a plan to distribute narcotics. 
that link is absent. The other defendants could have cared less 
Gwynn did with the narcotics after he, Gwynn, purchased then, 
much the way any seller of goods loses interest in the goods after the 
sale is made. The fact that this was a sale of contraband does not in 
any way produce a different result. 
Since the evidence produced at trial against Gwynn on the 
conspiracy count of the indictment did not establish any control by 
the other defendants of what Gwynn was to do with the narcotics after 
they were purchased, as a matter of law the United States failed to 
establish prima facie Gwynn's participation in the alleged conspiracy 


and therefore the conviction on that court must be reversed. 


THE BREACH OF SEQUESTER BY A JUROR Oii 
THREE (3) SEPARATE OCCASIONS AND THE 
POTENTIAL FOR PREJUDICE CAUSED THEREBY, 
DURING THE CONDUCT OF A CRIMINAL 

TRIAL, WITH THE KNOWLEDGE OF THE 

COURT OFFICER IN CHARGE, AS A MATTER 
OF LAW VIOLATES THE DEFENDANT'S RIGHT 
TO AN IMPARTIAL JURY. 


The trial record indicates that one of the jurors, a Mr. 


Wulkan, had violated the court order of sequestration by leaving the 


jury room on three (3) separate occasions and conversed with a special 


agent as well as utilized the public telephone. These violations 
were brought to the attention of the Clerk of the Court, who warned 
the juror, but who did not take any affirmative action to prevent 
repeated occurences. This juror was ultimately dismissed from the 
panel after Judge Cooper was informed of these repeated and flagrant 
violations of the order of sequestration. However, at that point 
defendant's right to an impartial jury was irretrievably prejudiced. 
Substantively as well as conceptually such breach of sequestration 
cannot be sanctioned, especially where, as here, it was done with full 
knowledge of the court officer in charge. 

[C]ommunieations, relative to a case on trial 

between jurors and third persons, or witnesses, 

or the officer in charge of the jury, are. 

absolute forbidden, and, if it appears that 

such communications have taken place, a 


presumption arises that they were prejudicial.... 


Wheaton v. United States, 133 F.2d 522, 527 
(8th Cir. 1913). 


The logic behind this rule is indisputable and unyielding. 
A jury must pass upon cases free from external factors which might 


tend to disturb the exercise of their deliberate and unbias judgment. 


Any communications between jurors and third persons or officers in 
charge of the jury, are absolutely forbidden, and if it appears that 
such communications have taken place, there arises a presumption that 


such communications were prejudicial. See United States v. Sorcey, 151 


F.2d 899 (7th Cir. 1945); United States v. Rakes, 74 F.Supp. 645 (E.D. 


Va. 1947). 

At bar, no investigation took place, the court merely asked 
the juror to whom he spoke. The court then felt that the juror should 
be dismissed and dismissed him. There is now no way to know exactly 
what was said or discussed or whom the juror telephoned or what was 
conveyed to the other jurors as a result of such illegal communications. 
All this is further worsened by the fact that the Clerk of the Court 
had knowledge of the various violations by the juror, but did not 
bring same to the court's attention until after the third such occur- 
rence. The eventual dismissal of the juror did not remove the prejudice 
caused by such violations of the order of sequestration, and such 
potential prejudice as a matter of law violated the defendant's right 
to an impartial jury, thereby mandating a reversal of the conviction 
and a new trial. 

In Remmer v. United States, 347 U.S. 227, 229 (1954), the 
United States Supreme Court stated its concern for an individual's 
right to an impartial jury thusly: 

In a criminal case, any private communication, 
contact, or taupering, directly or indirectly, 
with a juror during a trial about the matter 
pending before the jury is, for obvious 
reasons, deemed presumptively prejudicial.... 
The Remmer Court also ruled that a heavy burden rests upon the 


Government to establish that such contact with the jury was harmless 


to the defendant. (347 U.S. at 229.) As the trial record indicates, 
no such evidence was presented by the prosecution which vitiated the 
taint to the jury occasior ' by one juror's unauthorized communication 
to a special agent and his telephone communications.  Pursuasive on 
the issue in People v. Migliori, 269 App.Div. 996, 58 N.Y.S.2d 361 (2d 
Dept. 1945) wherein the Appellate Division of the Supreme Court of 

the State of New York reversed a judgment of conviction on the law and 
ordered a new trial when it was discovered that one of the jurors made 
unauthorized use of telephone facilities. 

At bar, no one knows what prejudice was spread among the 
other jurors in the jury room upon the return of the juror who violated 
the order of sequestration. Speculation as to what may have occurred 
in the jury room after the return of the juror who made the telephone 
calls, or what information was transmitted is limited only by one's 
imagination. Under such circumstances, it was, improper for the trial 
judge not to have investigated the matter more fully, and to have 
ordered a new jury. Since the trial record is devoid of any information 
relating to the content of the telephone communications, and since no 
substantial evidence was produced by the prosecution showing such 
prejudice to be harmless to the defendant, and for deep policy reasons 
presented by the breakdown in court security and supervision of 


sequestered juries, this Court should not sanction such conduct. In 


United States v. Betner, 489 F.2d 116, 119 (5th Cir. 1974) Judge 


Rives of the Fifth Circuit wrote: 


In the present case as in Remmer, Supra, 347 
U.S. at 229, "We do not know from this record ... 
what actually transpired, or whether the 


incidents that may have occurred were harmful 
or harmless" In such a case we think the rule 
should be the same .-«-«-s 


The rule alluded to above 1s that when an appellate court cannot, with 


certainty, rule from the record that potential prejudice caused by 


such unauthorized communication cannot be ruled harmless error, the 
judgment of conviction should be reversed and the case remanded for a 
new trial. 

At bar, it is submitted that the presumption of prejudice 
against t^e defendant in the instant case, unrebuttec by any substantial 
evidence to the contrary in the record, violated the defendant's right 
to an impartial jury and a fair trial, thereby mandating a reversal 


" 


of the judgment of conviction aad a remand for a new trial. 


THE BREAK IN THE SUMMATION TO THE JURY BY 
THE ATTORNEY FOR THE DEFENDANT, GWYNN, 
CAUSED BY THE TRIAL COURT'S INTERRUPTION 
AND ADJOURNMENT OF THE TRIAL, WAS UNDULY 
PREJUDICIAL TO THE DEFENDANT'S PRESENTATION 
OF HIS DEFENSE IN THAT HIS ATTORNEY'S 
RAPPORT WITH THE JURY IN SUMMATION WAS 
UNJUSTLY BROKEN AND WHATEVER MOMENTUM 
DEFENDANT'S ATTORNEY MAY HAVE ACHIEVED IN 
HIS PRESENTATION WAS UNFAIRLY STALLED. 

Under the Sixth Amendment every individual charged with a 
crime has the right to the assistance of counsel to aid in his defense. 
In the instant case, appellant was denied his Sixth Amendment right to 
the assistance of counsel by the trial court's interruption and 
adjournment of the trial during appellant's attorney's summation to 
the jury. 


The right to assistance by counsel has been interpreted by 


the Supreme Court of the United States to include a defense counsel's 


summation to the jury. In fact, the Supreme Court held, in Herring v. 


m 


U.S. 05 58 (1975) tnat: 


"here can be no doubt tnat 

for the defense is a basic ner 

adversary fact-finding proc in a 

criminal trial. Accordingly, it has universally 
been held that counsel for the defense has a 
right to make a closing summation to the 

jury, no matter how strong the case for 

the prosecution may appear to the presiding 
judge (footnote omitted). 


The reason behind including summation to the jury as a part of an 
individual's Sixth Amendment right to tne assistance of counsel is 
very persuasive. Closing argument serves to sharpen and clarify the 


issues for resolution by the triers of the facts. 


P 


Only after all the evidence has been presented can counsel for the 
defense present his version of the case as a whole, as well as arguing 
the inferences to be drawn from the testimony and pointing to the 
weaknesses of the prosecution's position. More importantly, closing 
argument is the last opportunity to persuade the jury that reasonable 
doubt of defendant's guilt exists. 


The very premise of our adversary system of 
criminal justice is t' partisan advocacy 

on both sides of a cas. will best promote the 
ultimate objective that the guilty be convicted 
and the innocent go free. In a criminal 

trial, which is in the end basically a fact 
finding process, no aspect of such advocacy 
could be more important than the opportunity 
finally to marshal the evidence for each side 
before submission of the case to judgment. 


422 U.S. at 862. 


See also, In Re Winship, 397 U.S. 358 (1970). 


As was .aid in United States v. mmonwealth of Pennsylvania, 


213 F.Supp. 923, 924 (E.D.Pa. 1967) "it can hardly be doubted that the 
absolute right of counsel ... includes the right to have counsel be 
heard in the summation before verdict." 

Such a fundamental right cannot be compromised indirectly, 
as was accomplished at bar, through the interruption of counsel's 
summation to the jury and its postponement to the following day. This 
violation of defendant's right to present a cohesive and continued 
summation to the triers of the facts cannot be condoned. "Arguments 
of counsel are an integral part of a jury trial. They are not mere 
trial trappings which a judge is at liberty to dispense with... ." 


Commonweath v. Brown, 309 Pa. 515, 521, 164 A. 726, 728 (1933). 


While it is true that the Supreme Court of the United States 

* has given trial judges broad discretion in controlling and even 

restraining closing arguments, such discretion does have its limits. 

This discretion includes such things as controlling tne duration and 
* limiting the scope of closing summation, terminating argument when 

continuation would be repetitive or redundant, insuring that argument 

does not stray unduly from the mark, or otherwise impedes the fair and 
@ orderly conduct of the trial; it does not include th» interruption of 

counsel's summation, and postponing it until the next day. The trial 

court, whether deliberately or accidentally, effectively destroyed the 
* continuity of defense counsel's summstion to the jury. Part of the 


effectiveness of a closing statement lies in the establishment of a 


rapport with the members of the jury, so that the jury can see the 


light to that advocate's position. 


evidence in the most favorable 


This rapport is of a delicate nature, and can easily be broken. Here, 


the trial court shattered whatever rapport had been established 


e between appellant's counsel and the jury by stopping counsel in the 


middle of his summation and forcing him to continue the next day. The 


net effect of this interruption was to completely negate the points 


e which defense counsel hoped to achieve in his summation, as can be 


seen by the record of the following morning, in which defense counsel's 


continued summation was feeble at best. Even the trial judge admitted 


that it was unfair to interrupt defense counsel's summation. 


Such interruption clearly prejudiced the defendant and 


constituted an abuse of judicial discretion. This abuse of discretion 


u, and that all her parties to the trial 


their summation intact. 


By fragmenting ap é s counsel's summation to the jury, 


the trial judge effectively sed its import, thereby violating 
appellant's right to the sistanc counsel guaranteed by the Sixth 
Amendment. This clear abuse ` discretion by the trial judge impinged 
on a fundamental constitutional and warrants reversal of the 


conviction and a remand for a new trial. 


POINT IV 
UNDER BRADY V. MARYLAND, THE GOVERNMENT WAS 
OBLIGED TO PROVIDE THE DEFENDANT, GWYNN, 
WITH EVIDENCE AND POTENTIAL WITNESSES 
POSSESSED BY OR KNOWN TO THE PROSECUTION 
AS BEING MATERIAL TO THE ESTABLISHMENT 
OF THE DEFENDANT'S INNOCENCE. 


As the Supreme Court of the United States ruled in Brady v. 
Maryland, 373 U.S. 83 (1963) the prosecution's suppression of evidence 
where that evidence is both favorable to the accused and is material to 
either guilt or to punishment violates the Due Process Clause of the 
Fourteenth Amendment. 
We now hold that the suppression by the 
prosecution of evidence favorable to an 
accused upon request violates due process 
where the evidence is material either to 
guilt or to punishment, irrespective of the 
good faith or bad faith of the prosecution. 
1373 W,.3. at BT. 
The non-disclosure of sucn exculpatory evidence is nov only prejudicial 
to a defendant's case, but also violates a fundamental constitutional 
right. Mr. Justice Powell of the Supreme Court of the United States, 
in Imbler v. Pachtman, 8.8, ,* (1975) classified the deliberate 
withholding of exculpatory information as both reprenensible and 
constitutional'y prohibited. 
More recent cases which reiterate the Brady principle 


include Moore v. Illinois, 498 U.S. 786 (1972); Giglio v. United 


States, 405 U.S. 150 (1972); United States v. DeLeo, 422 F.2d 487 (lst 


Cir. 1970); United States v. Polisi, 416 F.2d 573 (26 Cir. 1969). 


* official citation is unreported. Unofficial citation 
is 47 L.Ed. 2d 128, 144. 


In Moore the Supreme Court outlined the three necessary 

elements which lie at the heart of the Brady holding. These are: 
(a) suppression by the prosecution after a 
request by tne defense, (b) the evidence's 
favorable character for the defense, and (c) 
the materiality of the evidence. 408 U.S. at 
794. 

As the record indicates, two informants who participated in 
the gathering of evidence against the appellant were not produced 
at trial. Also not produced at trial was the tape of one of the 
conversations between appellant and one of these informants who 
was wired for sound at the time of their discussions. According to 
the appellant, he resisted the advances of these informants to s Xt 
them illegal narcotic drugs and had they been produced at trial these 
witnesses would have so testified. Appellant also maintained that the 
oroduction of the missing tape would have corroberat2d his statements 
of innocence. 

As can be seen, this evidence, if produced at trial, would 
have been most favorable to appellant's case and also quite material 
to his defense against the charges of conspiracy and the substantive 
violations of the narcotics laws. The prosecution most certainly was 


aware of the existence and identities of these informants, and the 


suppression of their testimony at trial, as well as the suppression of 


the tape recording, violated defendant's right to due process of law 
under the Fourteenth Amendment, as set forth in Brady. 

Consequently, the.suppression of potential witnesses and 
evidence by the prosecution known by it to be both material and 
favorable to the establishment of appellant's innocence violated the 
Due Process Clause of the Fourteent: Amendment, mandating a reversal 


of the conviction and the granting of a new trial. 


CONCLUSIO! 


For the above reasons, the conviction of the defendant, 
JOHN GWYNNE, on counts 1, 10 and 16 in the indictment, to wit, con- 


spiracy to violate 21 U.S.C. sections 812, 841 (a) (1) and 841 (b) 


/1) (A) [count 1], possession with intent to distribute approxi- 


mately a quarter of a kilogram of heroin in or about March, 1973, 
in violation of 21 U.S.C. sections 812, 841 (a) (1) and 841 (b) (1) 
(A) [count 10], and pessession with intent to distribute 118.5 
grams of heroin in violation of the same statutes (18 U.S.C. sec. 


2) [count 16] should be reversed. 


Respectfully submitted, 


ZANE and ZANE, 
Attorneys for Relator-Appellant, 
One Rockefeller Plaza, 
New York, New York 1002C 
(212) 245-2222 


James B. Zane, 


Dennis M. Gonski, 
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LCUiS MACCHIARCLA, a/k/a "Red Hot", 
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FRANX FERRARO, a/k/a "Skooch", S 75 Cx. 
CARMINE MARGIASSO, a/k/a "Charlie", 
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. ANTHGITY SOLDANO, a/k/a "Tony", 

N' JOSEFA MALIZIA, a/k/a "Patsy Pontiac", : Inn ETÀ TP 
ERNEST MALIZIA, : 


FRANX CARAVELLA : - 7, at 
Nx JOHN CWYNN, i f^ 7; > at ABSA 
NS WILLIAM CHARMAN, a/k/a "Chappy", 


ST. JULIAN HARRISON, Mhr Roane / i 


FRANK LUCAS, Ae : 
"GERARD CACHOIAN, a/k/a "Coco", a 
\ ROBERTO RIVERA, and eheu. pt. Cmd, 
* GABRIEL RODRIGUEZ, a/k/a "Cass", 
a/k/a "Cassanova", - 


Defendants. 


The Grand Jury charges: 

From on or about the lst day of January, 1973 
and continuously thereafter up to and including the date 
of the filing of this indictment, in the Southern District 


of Me York, JOSEPH MAGNANO a/k/a "Joe the Grind7, FRANK 


PALLAITA a/k/a "Bolot", a/k/a "Nose", RIRHARD © Salt 


LOUIS MACCHIAROLA a/k/a "Red Hot", MICHAEL CARBONE, DOMINIC 
TUFARO a/k/a "Donnie Boy", FRANK FERRARO a/k/a "Skooch", 
CA«MINE MARGIASSO a/k/a 'Charlie", ANTHONY DeLUTRO a/k/a 
“Tony West", ANIHONY SCLDANO a/k/a "Tony", Josgem MALiZIA 


a/k/a "Patsy Pontiac", ERNEST MALIZIA, JOHN GWYNN, WIALIAM 
CHAPMAN a/k/a "Chappy", ST. JULIAN HARRISCN, FRANK LUCAS, 
GERARD C^CHOIAN a/k/a "Coco", ROBERTO RIVERA, and CABRIEL 
RODRIGUzZ, a/k/a "Cass", a/k/a "Cassanova", the defendants, , 
and Frank Caravella, Alex Pulphus, Joseph Condella, 

Jose Ramos, Mario Perna, and Anthony Verzino, named herein 
as co-conspirators but not as defendants, and others to 

the Grand Jury known and unknown, unlawfully, wilfully 


and knowingly combined, conspired, confederated and 
Pe 
AY sa 
IN 


A-1- 


agree togetiicr and with cach otlier to violate Sections 
B12, 843.(2) (1) end £451 (b) (1) (A) of Title 21, United States 
Code. i 

3. .& ws part of said conspiracy that the said 
écfendants unlewfully, wilfully and knowingly would distribut.. 
and possess with intent to distribute Schedule I and II narcoti- 


drug controlled substances the exact amount thereof being to 


the Crend Jury unknown in violetion of Sections 812, 8451(2) (1) 


and 841(b)(1)(A) of Title 21, United States Code. 
OVERT ACTS 

In pursuance of the conspiracy and to effect the 
objects thereof the following overt acts were committed in the 
Southern District of New York and elsewhere: 

l1.. In or about February 1973 defendant ERNEST MALIZI^ 
met co-conspirator Mario Perna at the Evergreen Bar at 4905 Fisi 
Ave., Brooklyn, New York and had a conversation. 

2. In or about February 1973 defendants ERNEST 
MALIZIA and FRANK PALLATTA, 2/k/a "Bolot", a/k/a "Nose", met 
in the Bronx, New York and rode in an automobile. 

3. In or about March 1973 defendant FRANK PALLATTA, 
a/n/a "Bolot", a/k/a "Nose", met defendant ERNEST ALIZIA and 
co-conspirator Mario Perna at the Raceway Diner in Yonkers, 
New York avd discussed narcotics. 

4, In or about March 1973 defendant FRANK FERRARO 
a/k/a "Skooch" delivered a package containing approximately 2 
kilograms of heroin to defendant ERNESI MALIZIA and co-conspirator 
Mario Perna on Allerton Avenue, Bronx, New York. 

5. In or about March, 1973 defendant ERNEST MALIZIA 
&nd co-conspirator Mario Perna delivered a packege containing 
approximately one-quarter kilogram of heroin to defendant JOIN 
GWYNN. 

6. In or about March, 1973 defendant WILLIAM CHAPMAN 


a/k/a "Chappy" introduced co-conspirator Mario Perna and defendant 


ERNEST MALIZIA to defendant ST. JULIAN HARRISON 


~ 


A, In or about March, 1973 defendent ERNEST Mui d 
end co-concpirator Mario ’erna paid approximately $20,000 
defendants DOMINIC TUFARO a/k/a "Donnie Boy", FRANK PALLAS , * 
afk/a "Lolot", a/k/a "Kose", and FRANK FERRARO a/k/a "s 


Skoocu".: 
, 


8. In or about March, 1973 co-conspirator Mario $ 


Perna and defendant ERREST MALIZIA received a package containir 


approximately 4 kilograms of heroin from FRANK FERRARO a/iz/a | 
"Skooch", i! 


9. In or about March, 1973 defendant ERNEST MALIZ;.!: 
and co-conspirator Mario Perna dclivered a package containins 
approximately 3 kilograms of heroin to defendent ST. JULIAN 
HARRISON, 

UE oo March, 1973 defendant ERNEST MALI2:4 
and co-conspirator Mario Perna paid defendants JOSEFH MAGNANO 
"Joe the Grind", DOMINIC TUFARO a/k/a "Donnie Boy", FRANK P^: 
a/k/a "Bolot", a/k/a "Nose", and FRANK FERRARO a/k/a "Skooeh" 
approximately $20,000. 1 

ll. In or about April 1973 defendant FRANK LUCAS paid 
co-conspirator Mario Perna and defendent ERNEST MALIZIA approxi- 
mately $56,000. | 

12, In or about April, 1973 defendent ERNEST MALIZIA 
and co-conspirator Mario Perna delivered a package containing 
approximately one-eighth kilogram of heroin to defendant GERARD 
CACHOIAN a/k/a "Coco", 

13. In or about September, 1973 co-conspirators Karjo 
Perna and Anthony Verzino and defendant ERNEST MALIZIA met and 
had a conversation, 

14. In or about September, 1973 defendant GERARD 
CACHOIAN a/k/a "Coco" introduced defendant ROBERTO RIVERA to 
co-conspirator Mario Perna and defendant ERNEST MALIZIA. 

15. In or about September, 1973 co-conspirator. Mario 
Perna delivered a package containing approximately two kilograms 
of heroin to defendant ROBERTO RIVERA at the Pathnark Shopping 
Center near Bruckner Boulevard and White Plains Road, Bronx, 

New York. , 

16. In or about October, 1973 defendant RICHARD BOLELLA 
met co-conspirator Mario Perna and had a discussion about reducir? 


the pricc being paid for the heroin, 


-> 


17. : In or about Kovecder 1973 defendants From 


FEERALO a/k/a "Skooch" and CARMINE MARGIASSO a/k/a "Charlie" 
dclivered a package containing approximately 12 kilograms 
of haxvoin to co-conspirator Mario Perna at the Cross County 
Shopping Center, Yonkers, New York. 
18. In or about November, 1973 defendant ANTHONY 
DeLUIRO a/k/a "Tony West" delivered a peckage containing 
@pproxinately 5 kilograms of heroin to co-conspirator Anthony 
Verzino, 
19. On or about I -cember lst, 1973 co-conspirator 
Mario Perna and defendant ERNEST MALIZIA delivered a package 
containing approximately 10 kilograms of heroin to defendant 
FRANK LUCAS at the Van Cortlandt Horel, Bronx, New York. 
20. In or about November, 1973 co-conspirator 
Anthony Verzino paid defendant ANTHONY JeLUTRO a/k/a "Tony 
West" approximately $250,000 in tvo nstallments. 
21. In or about January 1974 defendant ANTHONY 
SOLDANO a/k/a "Tony", delivered a package containing approxi- 
mately 3 kilograms of heroin to co-conspirator Anthony 
Verzino in Queens, New York. 
22. On or about January 15, 1974, defendant JOHN 
GWYNN distributed approxim:tely 148.5 grams of heroin in or 
(near Apartment 5C, 1065 Jerome Avenue, Bronx, New York. 
23. On or about February 25, 1974 co-conspirators 
Frank Caravella and Anthony Verzino possessed epproxinately 
26 pounds of heroin at 1130 Pelham Parkway, Bronx, New York. 
24. On or about January 28, 1975, the defendant 
FRANK LUCAS possessed approxizately $584,705 in cash at 933 
Sheffield Road, Teaneck, New Jersey. 


(Title 21 United States Code, Section 846.) 
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The Grend Jury further charges: 


In or about March 1973 in the Southern District 


of New York, JOSEPH MAGNO a/k/a "Joc the Grind", FRAN 


P^LGATTA, a/k/a “Rolot", a/k/a "Nose", RICHARD BOLELLA, 


LOUIS MACCHIAROLA a/k/a "Red Hot", MICHAEL CARBONE, DOMINIC 


TUFARO a/k/a "Donnie Boy", FRANK FERRARO a/k/a "Skooch", 


and CARMINE MARGIASSO a/k/a "Chaglie" the defendants, 


unlawfully, wilfully and knowingly did distribute and 


possess with intent to distribute a Schedule I narcotic 


drug controlled substance, to wit, approximately 2 


kilograms of heroin. 
(Title 21, United States Code, Sections 812, 


841 (a) (1) and 841 (b) (1) (A) and Title 18, 
United States Coce, Section 2.) 


THIRD COUNT 
The Grand Jury further charges; 


In or about March, 1973 in the Southern District 


of New York, JOSEPH MAGNANO a/k/a "Joe the Grind", FRANK 


PALLATTA, a/k/a "Bolot", a/k/a "Nose", RICHARD BOLLELA, 
» MICHAEL CARBONE, 


DG3iNiC TUrARO a/k/a "Donnie Boy" FRANK FERRARO a/k/a 


LOUIS MACCHIARQLA a/k/a "Red Hot" 


"Skooch" and CARMINE MARGIASSO a/k/a "Charlie" the 


defendants, unlawfully, wilfully and knowingly did distribute 


and possess with intent to distribute a Schedule I narcotic 


drug controlled substance, to wit, approximately 4 kilogrems 


of heroin. 


(Title 21, United S 
841 (a) (1) and 841(b 
United States Code, 


tetes Code, Sections 812 
) (1) (A) and Title 18, 
Section 2.) 
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FOURTH Count 

The Grand Jury further charges: 

In or about November, 1973 in the Southern District 
of New York, JOSEPI HKAGNANO a/k/a "Joe the Grind", FRANK 
PALLATTA, a/k/a "Bolot", a/k/a "Nese", RICHARD BOLELLA, 
LOUIS MACCHIAROLA a/k/a "Red Hot", MICHAEL CARBONE, DOMINIC 
TUFARO a/k/a "Donnie Boy", FRANK FERRARO a/k/a "Skooch" 
and CARMINE MARGIASSO a/k/a "Charlie" the defendants, 
unlewfully, wilfully and knowingly did distribute and 
possess with intent to distribute a Schedule I narcotic 
drug controlled substance, to wit, approximately 12 kilograms 
of heroin, 

(Title 21, United States Code, Sections 812, 


841 (a) (1) end 851(5) (1) (A), and Title 18, 
United States Code, Section 2.) 


The Grand Jury further charges: 
In or about March, 1973 in the Southern District 
of New York, ST. JULIAN HARRISON and FRANS “AS the defendants, 


unlawfully, wilfully and kuowingly did possess with intent to 


distribute a Schedule I narcotic drug controlled substance, to _ 


wit, approximately 3 kilograms of heroin, 


(Title 21, United States Code, Sections 812 
841(a)(1) and 841 (b) (1) (A) end Title 18, 
United States de, Section 2.) 


^ HAN cou 

The Grand Jury further charges; 

In or about October, 1973 in the Southern District 
of New York, FRANK LUCAS the defendant, unlawfully, wilfully and 
knowin:;ly did possess vith intent to distribute Schedule I and 
IL narcotic drug controlled substances, to wit, approxinatcly 
4 kilograms of heroin and 2 kilograms of cocaine, 

(Title 21, United States Code, Sections 812 

841(a) (1) end 841(b) (1) (A) 

SEVENTH COUNT 
The Grand Jury further charges: 


On or about the lst day of December, 1973 in the 


Southern District of New York, FRANK LUCAS the defendant, 


unlawfully, wilfully and knowingly did possess with intent 
to distribute a Schedule I narcotic drug controlled substance, 
to wit, approximately 10 kilograms of heroin, 

(Title 21, United States Code, Sections 812, 

841 (a) (1) and 841(b) (1) (A). 

The Grand Jury further charges 

In or about November, 1973 in the Southern District 
of New York, ANTHONY DeLUTRO a/k/a "Tony Vest", the dcfendant, 
unlawfully, wilfully and knowingly did distribute and possess 
with intent to distribute a Schedule I narcotic drug controlled 
substance, to wit, approximately 5. kilograms of heroin 


(Title 21, United States Code, Sections 812 
841 (a) (1) and 841(b) (1) (A).) 


N HM: PM ot M 
The Cre Jury further charpen: 
iu or ebout Jenuary, 1974 in the Sovthern District 
of New York, defendants ANTHONY SOLDAMO a/k/a "Tony", and 
JOSE MALIZIA a/k/a "p “Sy Pontinsc" tha deferdarts, mular 
fully, wilfully and Knowingly did distribute and possess with 
intent to distribute a Schedule I narcotic drug controlled 
substance, to wit, approximately 3 kilograms of heroin. 
(Title 21, United States Code, Sections £12 
841 (a) (1) and 841 (b) (1) (A) Title 18, United 
States Code, Section 2.) 
TENTH COUNT 
The Grand Jury further charges: 


In or about March, 1973 in the Southern District 


of New York, JOHNNY GWYNN the defendant, unlavfully, vilfully 


and knovingly did possess with intent to distribute a Schedule 
I narcoti drug controlled substance, to wit, approximately 
one-quarter kilogram of heroin. 


(Title 21, United Stetes Code, Sections 812, 
841 (2) (1) and 841 (b) (1) (A).) 


ELEVENTH COUNT 
The Grand Jury further charges: 
In or about April, 1973 in the Southern District 
of New York, GERARD CACHOIAN a/k/a "Coco" the defendant, 
unlawfully, wilfully and knowingly did possess with intent 
to distribute a Schedule I narcotic drug controlled substance, 
to wit, approximately one-eighth kilogram of heroin. 


(Title 21, United States Code, Sections 812, 
841 (a) (1) end 841(b) (1) (4).) 


TUZ FTH C^ iNT 


POSSess with intent to dis 


(Title 21, 
841 (a) (1) 


United States Code, 
and 841 (b) (1) (4) 
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nd Jury further charg 
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about December 1973 in the Strict 
(f New York FRANX CARAVELLA the defenda . unlawfully, 
ly did POSSess with intent to di 
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(Title 21, United States Code, Sections 812, 
841 (a) (1) and 841 (b) (1) (A) ) 
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On ci bout the 20th day of December, 1973, tnt 
Southern District of New York JON GWYW, the defendant, 
unlawfully, wilfully and knowingly did distribute and 
POSSeés with intent to distribute a Schedule II np rcotic 
drug controlled substance, to wit, 151.5 prams of cocaine, 

(Title 21, United States Code, Sections 812 

641 (a) (1) and £41 (b) (1) (A); Title 18, United 

States Code, Section 2.) 

SIXTEENTH Couur 
The Grand Jury further charges: 
On or about the 15th day of January, 1974 in the 


Southern District of New York, JOHN GWYNN, the defendant, 


unlawfully, wilfully and knowingly did distribute and 
possess with intent to distribute a Schedule I narcotic drug 
controlled Substance, to wit, 148.5 grams of heroin, 


(Title 21, United States Code, Section 812 

841 (a) (1) and 841 (b) (1) (A); Title 18, United 

States Code, Section 2.) 

SEVENTEENTH COUNT 

The Grand Jury further cherges: 

In or about March 1971, in the Southern District 
of New York, GABRIEL RODRIGUEZ, a/k/a "Cass", a/k/a "Ceeccasve” 
the Zelendant, unlawfully, wilfully and knowingly did possess 
with intent to distribute a Schedule I narcotíc drug 
controlled substance, to vit, approximately 1/8 kilogram 
of heroin. 

(Title 21, United States Code, Sections 812 


841 (a) (1) and 841(b) (1) (A). 
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PROCEEDINGS 


LUCAS-Filed Govt's, affidavit for a writ of habeas corpus directed |: 


t 
Irenton State Prison, Trent on, N.J. J rit issue 


led Govi's. affidavit & notice of motion for an 


.the trial of this matter. 


Hoffman. Pic ds | 


6 soe VONE 1. 


v — -—- 


ed Second Offer 


MAN-Filed Second Offender 


Second Offender Informa ti 


Information. 


CAS-Filed Second Offender In formation, 


ecce reu ep ee TR od ———— m— 


Filed MEMO ENDORSED on Govt's. motion filed 7-24-75. Application bor _sequest ‘ration 


Wi peus) 


| 


is denied without prejudice to renewal........Cooper,J. 


(ma iled|notic 
| 


i 


| 
75 \ROPERTO RIVERA-Filed ORDER that the U.S. Marshal for the S,D,? j | 


deft. in the Southern District pending the completti 


ir dictm int... Cooper, J. 


An » c , ue p pc s = yt E S 
" os 1-75| GERARD CACHOIAN iled Second Offmndex Information. | | ; 


75 | FRANK LUCAS 2d OPINION #42898 - Doft's. motion for suppression of evidence 


is denied........Cooper,J. (mailed notice) 


75 |FRANK .LUCAS-Filed writ of habeas REPE EE i State Prison, 


with marshal"s return. Writ satisfied 7-28- 25. ee ee Conner, 


| 
in 
t 
Í 


ap» oput dT RRS tm - 


er on trei, det t M Uo on s NU C P CA d POM een 


110 Rev. Civil Docket Continustic n 


TONY SOLDANO-Fi led deft's. affidavir 
discovery & inspection, r Taaa 


C 


Filed OPINTON j 42987-Defts'. noticns for discovery and 
are granted in part & denied in part. The motions O 
Palatta ~O Strike aliases lenied. Defts', Maj 

motions for scverence are deni E CLCS e Lucas 3olel!a & Palat; ta m 
for disclosure Cf agent c- inforr is denied, left: Sold 


no's. motion 
dismiss the indictment 


(mailed notice) 
writ of habeas corpus directed to 
sued, ret, 
SOLDANO-Filed MEMO ENDORSED on deít's. motion for a bill of “pa rticulars, 
& suppression. Motion granted in part & denied in part.....Cooper EET 
uotice) a 
! 


fidavit for a vri f ha s j 


orpus ad test. - John Vasquez 
i [ Issued, ret. fort thwith 
xod DER, da RS = 


lperintenden: 


reques 


V*-Filed deft's. affirmation & notice of motio: for discovery and _ 
coutinusmee, ret. 9- 22-75. 


75 | VILUI^ CUA WUCF41-4 CJA Porm 23 - doft's. finaptía affidavit, 


AM e. MAN-p 71) zÀ OTTER ppointing Billiam Chance, 70 Lafayette $t. ,N. Y.C, i* 
atn far daft. in this matter cnly........Cooper,J. 


*ULLA-Piled Govt’: affidevit in cpp osition to deft's. motion for 
conti [naamnce, 


Filed CORIR grenting c eu '5tody to the Govt. of Sealed Ceurt e 
d pe reepted wire comwmications rot to ba unecaled in the abser 
bar order of this Court,,......Cocrer,J. 


ibat 
) DOLRATA-PS§led 77770 K-2955ED Bn deft's. | moti ea for discovery filed 9 9-18-75) 


a epplicati = has been rendered in ite « | entirety by the Gowt's cs. i d 
licclorete _in open court on 9-29-75......-.C oper, J. i B } | 


4 thi 


Í 


0-3275 AE ovt t, affe: mie & €t PTR that John Vo aquez be lod 7? sd at the Bargen County Y | B H 
———j.—3J511 and tragsported to end frem U.S, Attoriey'n OF fica. S.D.M. Y. during the 
e Ec — perio d fron 10-3-75 to 10-30 "29.o2nascsDu£ fy, J, 


0-3-75 Filed Gevt's. affidavit & Ot^7R that Anthony Montr 


ioniredoaia ba a esed &t tha Bergen 
—-—]| Cmmty Jail and d traroported to and e, S.D.R.Y. "durin 
-| “the petted from 10-2-75 to 10-50-25; .-. DF * um 


— dn 


— — —— ——— UN ras 


i 
a E QUIDNE 


"t. Corerd Cacbeien withdraws him plea of mot guilty & pleads guilty to ceunt 
11 oniy Govt. coneents to dirsies count 1 Pre-senterce report ordered. 
Prohetion notified. Sentence - Dete Open. Fresent bail conditio: gontínued. 


oper ,.J. 


Jory trirl ber-n es to the following defts. Joseph Magasa 0, Frank Pallatta, 
Rickard Lolella, Anthony DeLutro, Anthony Saldenc, | Gvyrn, William Chbapmar 
Sorte Rivera & Frenk Lucea before Cooper,J. E to jurors, voire dire). 
Trin) centinved., Jury duly erpavceled & Sworn. 

Trial centireed. Paft. Roberto Rivera withdraws his plea of mot guilty (during 
triel) & piceits pmilty to cont 1 only. (Count 12 epen). Pre-sentence report 
"ordered. Prebotion rotified. (Sentence date epen). Beft. renanded in custody | 

c£ ".S. rg£h218...... . ., Corper,J. 
‘rial c oda 


1 
- 


Tito 
Tricl eratieonec Deft. Lecaa bail exonerated & deft. remanded. 
; rial 


Tris 


Crs | 
Deft. William Chep-zm moves to exonerate bail. -— 
ty the Govi. era er Foe 
VERA-Filed deft's. petition to enter plea of guilty with Order - guilty! vd 
| 


pted...... . .Cooper,J. 


Govt. rests. 


All dafte. 
| Trini eoutioned. 
| Trial ccatti*med, 
Trial ‘continved & concletéd. (Special verdict as to all de aG HaT 
Jury Verdict - Deft. Joseph Megnano guilty on counts 1,2,3 & 6. TEE "d 
Pre-sentence report ordered. Probation notified. Sentence | — 
| 12-3-75 at 10:00 A.M. Deft. Remend led. .10i50seoper, di I 
Deft. Frrok Pallatta guilty on counts 1,2,3 & & Cary -po lled). | 
Pre-eenterce report ordered. Probation notifie 4. Sentence . | — 
12-3-75 at 10:C0 A.M. Deft. Renconde ppr E 1 


EI Bolella quilty.on counts 16 4 and “fury. IDE on 
covnts 2 & 3. (4ury polled). Pre- -sentence report ordered. 
Probation notified. Sentence 12-3-75 nt 10:00 A.M. Deft. 


| 
E 

t 
—  Remanded,....:..Coopet,J. - " KOC 
| 
j 


| 


— 


_Deft. Anthony DeLutro guilty en countn 1 & & (cry po em 
_Pre- -rentence repport ordered. Prot atte n rotifis d. — enter 2^ 
12- -3- J3 wt. 10: 00 A.M. Deft. Remanded... $:.20007er,] 

& 9 (5 ry polled £5 


} 


TW 


Deft. Anthory Soldens ruílty on counts L:i 
Mg onmes eir se report ordered. Pro^atíc? rot1^f : 
Remended. Sentence 12-3-75 mt 10:00 A.M.........Cocper,J. 
Cont'd. on Page $5 — gus 
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2ntinustion Page #5 
DATE i PROCEZDING 


F “10-24-75 Jury Verdict - Daft. Jonn Gus guilty on counts 1,10 & 16. Jury disagreenent 
15. Pre-sentence report ordered. Probation 
ence 12-3-75 at 10:00 A.M. Deft. remanded. 
A 
Chopman jury disagreement on count i ROR. 
i per J. 
M-ft. Frank Lucas guilty on counts 1,5,6 & 7 (jury poiled). 
__Pre-erentence report ordered, Probation notified. Sentence 
.12-3-75 at 10:00 A.M. Deft. Remsnded,.......Cooper,J. 


EPH MAGTAYO, et al., - Filed Order that Mr. John Bright & Ms. Sonja Johnson 

be pllowed entrance into the Metropolitan Correctional Center during visiting © 

boura fron 12:09 noon to 3:30 p.m. & 4:30 p.m. to 6:30 p.m. for the purpose 

of coneniting with the defts. Joseph Megneavo,Frank Balatta & Richard Bolella. 
| Cooper J. (Contented by U.S.Atty.) (mailed notice) 


| 


Filed trenccript of record of pr oceedings dated 9-22-75. — 


| 


RD 'POLLET XA, "FRANK PALATIA & JOSEPH MAGNANO-Filed defts" 
of moticn for en evidentiary hearing to determine 1f z 
granted end fon a iudprent of acquittal on covnts 2 & 
. ret. 12-3-75. 


i 
i 
E] ME 
pm Gens, 1 Te ado cag a m aiiin uc 


THO 0 x TaLUT2O-F?iled MR _affidavit_& notice of motion for a new trial and _ 
for a _ judement of acquittal, ret. 12- 3-75. wat 


SS - 


+ 
I 
i 


ital 


JEN GWYNN-Filed deft's. motion for a judgment of acquittal or alternatively ý 
. for a new trial, 


| x 
t- 4 
| 

i 


S | 30 —I-Filed PENO ENDORSED on deft's. Éotion filed 12-3-75. Motion denied | 
[res2ects........Cooper,J. (mailed notice) 


METRE T 


ovt's. nffidevit in oppos sition to de fts', “po st. trial motions. for a new trial. 


i i 10 ENDORSED on deft's. roticn for a neu trie F: an d for b. 
BELLI. 1 , filed 11-26-75. Motion denied in all res spects...Coop er,J. 
railed T neice) ——- SER d eas A 


5 DR FOLLELLA, FRANK PALATIA & JOSEPH MAGNANO-Filed MEMO ENDORSED on defts'. 
tion for ean evidentis ary hearing & for a judgment of acquittal, filed 11-25- 
lotion denied án all respects.........Cooper.J. _ (mailed notice) __ 


ARD. ) BOLELLA- -Filed true copy | of U.S.C. A. Mendate - ] Deft's5. 1! motion dated 10-28-; 
t CY hail pending sentencing is denied. (mailed notice) 


————— a 


TO ) RIVERA- Filed _Covt' IN sentencing, _memore endum 


75 | RICHARD POLELLA-Filed JUDGMENT “COMMITTMENT (atty present) The deft. is hereby — 
__committed to th se 'stody of the Attorney y Ceneral or hi a euthorized re reger tati 
_for_imprisorrent for a period of TEN (10) YPARS cn esch of ceunts 1 and 4 to 
_ rua CONSECUTIVELY to erch other. The deft. is nlecod on SFZCIAL PAROLE. for a 


_ period of THREE (3) YEARS pursunnt_to Title 21, 1.8 a Code, Section 241 to  _ 


mede 


commence upon expiration of confincment.....+-.Coorer,J. 
Iseued commitment 12-9-75. — : 


SPECIAL 
Code, Secti 


ENI (atty present) The deft. is hereby 
\ttorney General or his suthorized representative 
FIFTEEN (15) YFARS on Count 1. FIFTEEN (15) YEARS 
o sentence imposed on Count 1. FIFTEEN (15) YEARS 
on Counts 1 and 2. FIFTEEN (15) YEARS 
| and 2. The deft. is 
YEARS to commence upon E 
U.S. Code. .Cooper,J. - 


Section 641, 


y General cr his authorized representative 
(15) YEARS on Coun FIPTErN (15) yRars 


mT (atty present) The deft. is hereby 


a imposed on Co: t 1. FIFTEEN (15) YEARS 
ntence on Counts l & . FIFTEEN (15) YEARS _ 
sentence on Counts ¢ Tne deft. is ) 
od of THREE (3) YEARS t« mmence upon 
to (Title 21 Section &4 : CT F A. 


(atty present) The deft. is hereby committed 
neral cr his authorized EREA for 
for 2 period of EIGHT (8) YEARS on each of counts 1,10 and 16 to 
itrently with each other. Deft. placed cn SPECIAL PAROLE for a period | 
YEARS, pursvant to Title 21, U.S.Code, Section 84 ka to commence 
à nt. The sentence imposed herein is to run 
state probation violatíon........Cooper,J. 


'-Filed Am [NT & ( YP MLIMENT (atty pre nt) The deft. 


d to tha cus ody of the Attorney General cr his suthorized rep esentet 


sonnant for a period of TW WIY-FIVE (25) YEARS on esch of Coun 
, oncu rrently with each ot + o 


of SIX (6) YPAPS, purevent to Title 21, U. RB Cod z “Section ‘ei 


expiretion cf confinement........Cooper,J. 
nt 12-10-75. 


Del UTRO-Piled deft's. affidavit & notice of rotion fo 


D-LUTPO- Filed deft's. notice of appeal from_ the judgment of f conviction 
red on 12-3-75. (tai led copies te Anthony DeLut ro, M.C. P [150 Park 
C. 10007 and U.S, Attorney's Office). l 


t*TUA 4 ent mss NO-F 4 led 


deft! . notice of appeal from the j decent of conviction 


entere 1272-3-75. Mailed. copies to Anthony Soldano, 150 Park Row "uv C.10097 . 


s ) REP A PD QUA 


ent Us. Attorney! 5 Officc. 


———979 


TY 


PH_M AGNANO , 


appeal 


I RANK PALATTA, 


~ Ord: "e that- deft's . motion 


" evidenc nce 


_is 


denied.... Coop 


ipp? 
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" 3 i : ‘ " L 
, - copies > ^ 
t r p’ r 
3 1 to t's. motion 
1 udzment conviction 
BL E m 1 > t N y ar 
in Gwynn, ] ark Row, N.Y.C, 19°97 
i ret ft leli d to Warden 
1 eturi Deft. deliver d o Ward 
rn. Deft inliverec to Warden, 
] ret: le Deft, de yered to n 
"turn rt livered to Warden, 
| return. Deft. delivered to Werden, 
& notic sf motic for bail e F 
« notice o n r bail pendin 
affidavit & notice of motion tor 


RICHARD BOLELLA & ANTHONY DE 
for a new trial based on newly 
er,J.(mailed not ice) 


